2 * b.\i:nwt I.TBIN Y . I'NITKIi statks. 

April b. ( ;i-(• conti1111»*.! to April A. VJ' 2 lK at M 

A. M. Leteiidant committed for a further heariim'. 

April • >, 11 >. I)(*!ciKlaiiI lvlea.-ed on bond ot sI.O'I'Mh) 

Milton S. I\r<mheim. Surety. 

April S. lirJSh— Motion for a now trial tik*(i—cast.* con¬ 
tinued to April Jo. 1 !>J!) further continued to April *J 7 , 
lTJlt. for >eilt elire. 

April ' 2 1 . lnjlh Motion fora new trial overruled. 

Sentence to pay a tine of Live llnndred I>oi!ars and in 
del atilt to he committed to the Washington Asylum and 
.Jail for Xinety days. 

Notice u'iven ot intention to apply to the Lourt of Ap¬ 
peals for Writ of Krror. Appeal Ihuid -et at shnn.on. 

LVco-ni/.anee in the >111*1 of shot) entered into on writ of 
error to ( onrt o! Appeals 1 ). (’. upon the Louditiou that in 
the event ot t lie denial <>f 1 In* applieal ion torn writ of error, 
t lie defendant will, within live days next after t he ex pi rat ion 
of ten day> appear in Police Lourt and abide by and per 
torin it> judgment and that m the event of the irrantini: of 
such writ ot error, tin* deieiidant will appear in tin* (’ourt 
<>t Appeals ot the i h-i riel ot (’olumbia and abide l>v and 
perforin its jiulament in the premises. 

M. S. KKoXliKIM. 

.s n ref if. 

- May lbjo. i»ill ot (exception.'*' suiunitted. 

Ma\ (>. l!*Jb. A>>ii;!iiiu‘ut <>! error- tiled. 

.June “_*•). lltilth f*ill o[ Lxcej 1! ions >ett!ed, signed. sealed 
and tiled. 

.July 1 »), lbJb. Writ ot error received t rom ( ’ourt of Ap- 
{)eals. 

.July Jo, lbjt). i )e-mnal ion <>t Ixeeord tiled. 

( <> 1 »\ ot record and proceedings in thi- case. together 
with writ ot error. trnn>mitled to ( ourt of Appeal- in 
obedience to said writ. 


•) 

/> 


In t lie Police ( < >n i‘t ot the 1 ) i s 11 * 1«*t ot Lolumbia, 

( )ct ober Term. A. I). 1 P*JS. 

District of ( Oi.r m la a. »■: 

Leo A. Rover, Ksipiire. Attorney of the Lulled State- 
111 and for t lie List riet oft ’olumbia, who, for the said Lniled 
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mandeu. II. Hawkins. I ‘met i(*i 1114* Medicine without li¬ 
cense. \\ it nesses: R. A. Saunders, M. Ik IRhjrs. Rouise 
IRii'p. Anton Rupp, Ointoinetle Weimuid. Oct. d.*>, 1<)d$. 
Ik X. <R d. 'Ik I). On I.oikL l.non. .1. X. I>. Mrs. (k M. 
Koon, Xellie McDonald, Flizabeth Davis, Mrs. Fdmcr Smith, 
M)-s. < dements Koon, Dr. K. R. (opeland. d.C.P>. Sec in¬ 
side. Filed October Lk’k lddS F. A. Sebrinir. Clerk of Po¬ 
lice Court, I). (k Apr. d, Pddlk Demurrer to Int'or. pre- 
sellte(l to tlie ( Olll't. \(>t accepted due to plea haviui*' heeil 
entered. Apr. d. 1 D*JD. Verdict, (iuilty. Apr. d. Iddd, 110- 
ticc iriven ot intention of tiling a motion for a new trial. 
Apr. d. ROD. ContM 4 !» dd-lo. Del*. 4 d d!k on bond, 
l.oni). M.S. K. 4 do. April S, 1 Odd. motion fora new trial 
fih‘d. 4 -dO-dd, rout. 4 -d 7 -d‘d-lo. for Sentence. 4 -d 7 -d!>, mo¬ 
tion for new trial overruled. 4 d 7 -d!k $ 7)00 DO dns. (k 4 - 
-<-dd, notice id veil of intention of applying to Court of Ap- 
peals tor a writ ot error. I>ond set .>()(). Appeal bond 
id veil, M. S. Kroiiheim, surety. Recognizance m tin* sum 
ot s.)00 entered into on writ of error to Court of Appeals 
Ik C. upon the Condition that in tlie event of the denial of 
the application for a writ of error, tin* defendant will, 
within live day > next a 11 er 1 lie e \ pi ra t ion of ten da vs appear 
in Police t ourt and abide by and perform its judgment 
and that in tin* event ot tin* urantinii of such writ of error, 
the defendant wiljl appear in tin* Court of Appeals of the 
District of Columbia and abide by and perform its judg¬ 
ment in tin* premises. M. S. Kronheim. Suretv. Mav d, 
lddd. bill of exceptions submitted. May (>, lddd. assign¬ 
ment of errors tiled. May 17 ), ltr_D. time for sinning bill of 
exceptions extended to May d 7 . Iddd. Mav d 7 , lddd, time 
tor si.miin.tr bill ot exception-' extended to dune S, Iddlh 
dnin* S, lddd, t inn* tor s 1 ii*i 1 i 1114' bill ot exceptions extended 
to dune do, lddlk | dune do. Pddd. bill of exce])tions settled, 
signed, sealed and tiled, duly 17 ). lddd, Writ of error roc’d 
trom Court ot Appeals, duly do, Iddd, Designation of rec¬ 
ord tiled. Copy ot record A proceedings in this case, to¬ 
gether with writ of error, transmitted to Court of Appeals, 
in obedience to said writ. 
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l' N IT El) STATES. 


BATIN AT KUDIN Vs. 

to wit Ini raw fii> ph*a of not guilt v and lilt* a demurrer which 

was t elidered. ImiI tin* < *<>111*1 denied tin* motion on the 

ground that it \\as ton Into, to which tin* defendant tlulv 

* 

excepted, which jexccption wa> allowed: and thereupon the 
Attorney I or the government mad** his opening statement in 
which he stated he would prove that the defendant had not 
heen licensed to practice medicine in the district of Colum¬ 
bia, hut that he had treated Antoinette Weigel and others 
diirini:' lOi’S by diagnosing tlmir cases and applving liquid 
that In* stated In* had obtained by aeroplane from India and 
had given them baths alter having sn applied the liquid 
with his ham I, tin* pat lent" were not benefited but thev were 
badly burned, tin* skin being burnt oil and ureal holes being 
burnt in their backs and on their limbs: that he would 
prove that the defendant had charged these people seven 
°r eight hundred dollars after telling them that tin* li<juid 
M 1 "o-t him large Mims o| money, and had to be brought 
“ n d Inal In* had to "it ip» all niidlt ; .r^*\*'vr* 
• ’ call .(1 ’ *?v. : 


' e. n..., in pro, eo aii tii..! 1 he ( on use! stall'd it would 
prove, that it would not constitute an offense against the 
l luted States, it would not constitute proof of practicing’ 
medicine without! a license under tin* statute and was noth¬ 
ing more than anyone would do in massaging, which mo¬ 
tion tlie court defied and to which defendant dulv excepted, 
which exception was allowed. Thereupon to sustain the 
issue upon its part joined when the I'nited States produced 
as a witness on its behalf one Antoinette Weigal. who, be¬ 
ing duly sworn, testified as follows: 

Id “I went, to see b’ubin September. lTJS. I told him 

I had sleeping sickness but he stated he would cure 

me within two weeks. I was in his hospital two weeks and 

he applied a liquid by putting it on mv bodv at various 
* • • 

times over a period of seventy-two hours. He stated that 
he got tin* liquid from India by aeroplane. That her mother 
paid So(M) and she was to pav scJOii more." 

She testified In* told her that her trouble was caused bv not 
having had children and that lie could cure her. That she 
was worse when, she left the I defendant *s institution but 
tlmt *he was improving under tin* care of a physician in 
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Baltimore to which statement the defendant objected. but 
the court overruled the objection and defendant dulv ex¬ 
cepted, which exception was allowed. On cr<|>ss-examina- 
t-ion she stated that Rubin did not do anythinjy but apply 
somethin!*’ like vaseline with his hand on herl body. She 
also testilied that sin* had ten baths. 

I 

llu* l nited State's then produced as a witness on its be¬ 
half, Anton Rupp, who testilied that on September 1*2, ld:2S, 
lie saw Rubin and enyayed him to treat liijs daughter, 
Antoinette \\ eiyal, whose hands and head slioolj; constant Iv. 
That he paid $5()().()() to Rubin and was to payjhim £200.00 
more. lie testilied said Rubin claimed that Inj* could cure 
her in two weeks. 1 hat Rubin said there* was no cha ryes 
for hi s services except for the* medicine*. That 1;he* payme*nt 

included the hospital and evervthim;. 

' I 

I 

The l nile'd Stales then proeluce*d as a witness in its be¬ 
half Mrs. Anton Rupp, who testified that they had paid 
Rubin £•)’ 0.00 tor treating 11 ie*ir daughter. Thht she we*nt 
■'i> ■ • • •"• .• > 1 e;endaut with lier <muyhter who \kas shaking 

. . uu. ».»iivi a. ixe*e; him if he could liedp her dailiyhter. He 

* . » . . j * 

said that he could. She further testilied that there were 
la rye marks on her dauyhler's back and leys from the* stuff 
Rubin rubbed on her, to which testimonyj defendant 
objected as it tended to prove* false pretense aijd malprac¬ 
tice, which object ion t lie* Court ove*rrule*d, and I ln|* defendant 
then duly excepted, which exemption was allowed, That the 
treatments continued for ’» elavs and that her danyhter was 


about the 
**< )h, the 


in terrible pain. That she asked the de*fe*ndan1 
pain anel lie* saiel it was well that she was in pain 
yerm has been killed. She has no yerm in her} any more. 
I could stop that but I do not want to stop thatj because it 
would not be* yood for her e*onelition. 1 later! e*alk*el his 

*• _ i 

attention to a bone which was sticking out on hejr back and 
also about the burns on her back. He* saiel that (that would 
be all riylit. 


15 The United States then produced as a (witness in 
its behalf Mr. Clementine Koon, who testified that 
she was treated by Rubin on duly 0, 1028. T.iat before 
treatment she made inquiries about Rubin and thejn she went 
to see Dr. AV. K. Philes, a duly licensoel practically physi¬ 
cian. She testified that he was called Dr. Kubiln and she 
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believed him to 1 m*! ;t doctor. She testified that Ruhin stated 
she had a//tlirit//> and treated her by dabbing liquid on her 
whole bod y with liis hand which hadly luirned her, leaving 
sears on her body. That she was worse after the treat¬ 
ments. The j >re|>arat ion was so severe that I eotildn t stand 
it. It burned the sheets ami my niijht dress. He put prep¬ 
aration on hands and just patted it on. She further stated 
that Ruhin did not help her any and charged her £.’>()().()() 
in advance, to which testimony the defendant objected be¬ 
cause it tended to prove false pretense and malpractice, 
which objection the Court overruled, and the defendant 
dulv excepted, which exception was allowed. Witness fur¬ 
ther stated that Rubin told her lie -<>t the liquid from India 
;i]i({ the cost was s.im.on, and she was to pa\ •t'ottb nioie, 
to which testimoiiiy the defendant objected for same rea¬ 
son as above, which objection was overruled and defendant 
dulv excepted, which exception was allowed. Witness 
stated t hat >he had seen some of his letter heads. (hi cross- 
examination >he identified a letter head that she saw and 
that the Doctor Chiles named 1 hereon was the Doctor Chiles 
that sin* went to >ee, which letter head and license were 
in the following words and figures: 

“Cmler HeneraMMana-ement of Crof. B. Rubin. Vnder 
Supervision of Dr. \\ . In. Chiles. 

The Rubin Health Institute, 

147b Irvin-- Street, X. W. (near Kith Street), 

Washington, D. (’. 

II. D. 2SO,17b. 

1 >oa rd of Commi >'ioiiers : Croctor L. Douuherty, President: 

J. Franklin Cell. Lieut. Col. Corps of Engineer-, l\ S. 

A rmy : Sidney F. Taliaforro. 

Commissioners of the District of Columbia. Executive 

< Mlice. Washington 

Daniel E. Car-es, Secretary. 

•jss.y.sp. 

April 1, 1H*27. 

( h'dered: 

4’liat a license be issued to Carnat Rubin to establish and 
maintain a private hospital at 14<o Irvimc Street, North¬ 
west, upon the following conditions: 
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20 In tli»* I > oIi<*(‘ Court of tin- District of Columbia 


l x itk i> States ok Amkkica. 

Ihsfrn t of (’nlnwbia . 

I. F. A. Sr}»i i 11 ^. Clerk ot llit* Collet* (’ourt ot the District 
of Columbia. iJo ln*rel»y certify that llu* foreuoimr panes, 
numbered from 1 to Is. inclusive, to hi* true conies of 
originals in cause No. 01d.74d. wherein llu* l nited States is 
plaintiff and Harnett Rubin defendant, as the same remain 
upon the tiles and record- <>! said ( ourt. 

in testimon\ \ivhereof I hereunto subscnbe my name and 
aHix the seal of -aid Court, the City of Washington, in said 
District, thi- 2*>rd day duly. A. i >. 1020. 

| Seal Police Court of District of Columhia.l 

F. A. SKHRlXCi. 

( It'fit V n' let ( Oltl'f, Disf. <>t ( * i! It }H I * t (l. 

Fndorsed on Cover: District ot Columbia Police ( <»nrt. 
No. .“>017. Carnal Rubin. plaintiff in error, vs. I nited 
Stales. Court of Appeals. District of Columbia. Filed 
dul. 20. 1020. Ileiirv \\ . Hodges, clerk. 
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“Now comes the defendant and for demurrer 
to the information, savs that the said informa- 
tion is not sufficient in form and substance and 
is not good in law: 


Points to be argued: 1. The information does 
not allege that the defendant was not simply 
giving! the treatments and services which are 


set out as exceptions to the statute (29 Stats. 19S, 
Sec. 12) on which the information is based and 
which exceptions are not denounced by the 
statute. 


‘‘2. The statute specifically excepts massage 
and does not include or denounce osteopathy, 
podiatry nor chiropractic. 


O. 


_ That 
stituting an 


there are no allegations of 
offense against the Tinted 


fact con¬ 

states/' 


The Court, erred in not permitting this demurrer to 
be filed and in then not sustaining same, and because 
the Court did not do either the motion in arrest of 
judgment was filed to raise the same questions and 
others (R. 4, 5). 


It was contended then that the defense, if anv, was 
against the District of Columbia, and not the United 
States, and the prosecution should be in the name of 
the District of Columbia as it was in Springer r. Dis¬ 
trict of Columbia , 23 Apps. 59, where this Court 

affirmed a conviction bv the District under this act 

% 

for a similar alleged act: counsel has not found any 
other case under this act in the name of the United 
States, and a former similar charge against this same 
defendant was. so the clerk says the number indicates, 
in the name of the District but the papers are lost and 
the case was never tried. 


When this question was raised, as it was at this 

time and several times later, it became the dutv of 

* 

the Court under Section 933 of the Code to certify the 
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question to this Court for decision and as defendant 
could not require certification, he is entitled to have 
it settled on his main defense (MnUowny v. Moivatt, 
43 Apps. 49). ruder quite a similar statute \Htli ex¬ 
actly similar penalty the prosecution was in the name 
of the District of Columbia, Howerton v. D. C., 53 
Apps. 230 : is it possible to say that either or Ic^otli the 
Tinted States and the District can prosecute under an 
administrative statute for the District alone—applicable 
onlv to the District? 

The United States Attorney made his opening state¬ 
ment, then petitioner moved for a directed veiidict of 
not guilty as no cause of action was offered) to be 
proved: that admitting all the attorney stated jhe was 
going to prove it did not constitute an offense under 
this statute (R. 10). 

It only amounted to the application of some liquid 
with the hand which cost a lot and was brought by 
aeroplane from India and defendant mixed it atj night 
and then gave them baths; diagnosing a prospective 
customer by a massuer is not practising medicin^; that 
(-ailing himself a doctor is holding one's self out as a 
physician; as testified physical instructors in gymna¬ 
siums call themselves, and are called doctors. 

This motion was denied and exception; a similar 
motion was made at the close of plaintiff’s testimony 
and denied (R. 14), although no witness testified that 
defendant had diagnosed their case, the nearest] to it 
was Mrs. Koon, who testified (R. 12), “Rubin Stated 
that she had arthritis,” but she also said she first 
consulted the regular physician, Dr. Philes, of the Rubin 
Health Institute. Defendant then also moved to jstrike 
out all testimony tending to show malpractice orj false 
pretenses, which was denied and exception (Ri 14). 


impartial; in the motion for a new trial counsel stated 

Mrs. Rubin was put out by officers without being:warned 

bv the Court, but the Court and counsel for Govern- 
• 

ment tell counsel that the Court did tell the marshal 
to warn her, but counsel was so concentrated 01 ^ watch¬ 
ing the cross-examination of his client that ;he did 
not observe it: we stand corrected, but still insist that 
the ejection of the wife was bound to, and did prejudice, 

the jurv against her husband. j 

l 

The Court read the statute to the jury, wjhich is 
error, and then on the objection of defendant tthat the 

i 

Court did not analyze the statute and point put the 
distinction between massaging, and etc., on the one hand 
and the practise of medicine on the other h^nd the 
Court declined to do so bv stating it had read the 

. o ^ I 

statute to the jury (R. 17), thus leaving to tl|e jury 
the construction of a statute which is clearly exlror. 

What is practise of medicine and what is not, and 
what is massaging and what is not, are questions of 
law, and not of fact for the jury. See State v.\ Biggs, 
133 X. C. 739, quoted extensively in brief; also fimrer- 
ton v. D. C.. b3 App. 230, also quoted in brief. ! 

In Springer v. I). C\, 23 Apps. 59, the circular 
Springer sent out named the diseases he woulcjl treat 
and cure and then gave his name “N. A. Springer, M. 
I).,” which is doctor of medicine. Here there is no 
evidence that Rubin ever put M. I), before oij after 
his name or claimed to be a physician or surgeon. 

The statute on which the information is based (29 
Stats. 19S, 200, 201) by Section 12 prohibits thp prac¬ 
tice of medicine without a license and provides ijt shall 
not apply to “* * * nor to treatment of any actual 

emergency, nor to practice of massage or the so-called 
Swedish movement cure nor to the use of ordinary 
domestic remedies without fee, gift or consideration of 
anv kind." ! 


{ 


I 


Neither of the above cases indicate, but rather each 
negatives the right of the United States to prosecute in 
its name under this J). C. administrative statute. The 
clerk of the Police Court tells me that the number of 
the older and still pending charge against this'defend¬ 
ant (in which the papers are lost) under this same act 
indicates it is in the name of the District of Columbia 
as prosecutor. 1 have not been able to find A prose¬ 
cution under this statute in the name of thej United 
States other than this present one. 


The demurrer and motion in arrest of judgment 
should both have been sustained because the I United 
States is not the proper plaintiff. 

i 

Furthermore there is no offense charged or proven— 
no evidence whatever of an offense against either the 
United States or the District of Columbia. 

I 

In Howerton r. D. C\, 53 Apps. 230, the Cofirt held 
that this statute, 29 Stats. 198, does not include osteo¬ 
paths and said: 

‘‘The Medical Practices Act (29 Statj. 198), 
passed in 1896, makes no provision for |the ex¬ 
amination of osteopaths; hence their right to 
practice in the District of Columbia has not been 
questioned." j 

It also held that the Podiatry Act did not penalize 
an osteopath in treating a foot with an instrument in¬ 
side his hand. It mav be noted that the information 

very necessarily and properly charged: 

• 1 
‘‘Howerton, an osteopath practising his pro¬ 
fession in the District of Columbia, late |of the 
District of Columbia aforesaid, on May 2f}, 1922, 
in the District of Columbia, aforesaid, jin his 
offices in the Southern Bldg., * * * dijd then 

and there unlawfully administer to one Norman 
C. Glover certain surgical, medical or mechanical 
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This statement of facts covers Rubin’s act^ in the 
instant case and is clearly controlling, except Rubin 
did not state he was a physician of anv kind.! 

The Court said (p. 734): j 


“Again the act means more than itsj friends 
probably intended for it says: ‘Any lease of 
disease, physical or mental, real or imagery.’ 
Is not a disease of the eye physical, anjd is not 
a disease of the ear, or of the teeth, or] a head¬ 
ache, or a corn, physical? Then everyj dentist, 
aurist, and oculist is indictable unless j he has 
also license from the State Medical Board as an 
M. 1)., as is everv corn doctor who relieves ach¬ 


ing feet and every peripatetic of stentorian lungs 
on the courthouse square who banishes head¬ 


ache, real or imaginary, bv rubbing big hands 
over some credulous brow. He too mus|t be an 


M. I). Then there is the closing expression 
forbidding treatment ‘for fee or reward' by 
other than an M. L). *bv anv other methdd what- 
soever/ This would take in all old j women 
and the herb doctors, who, without pretending 
to be professional nurses relieve much! human 


suffering, ‘real or 
pensation.” 


imaginary/ 


for a simjll com- 

i 

i 

i 


Again at page 736, the Court said: 


“Those not M. I)/s contend that tlje allo¬ 
pathic system of practice is contrary to jhe dis¬ 
coveries of science and injurious to the i public. 
On the other hand some M. I)/s doubtless ] believe 
that all treatment of disease except by thiir own 
system is quackery. Is the point to be decided 
bv the M. D/s themselves through an examining 
committee of five of their own number, or is the 
public the tribunal to decide by employing whom 
each man prefers, whether allopath, homeopath, 
osteopath or the defendant ? The law sa/s that 
the M. D/s may examine and certify whether 
an applicant is competent to be one of their 
number, and no one can practice medicine hr sur- 


i 

I 
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have a right to use such methods if tfyey wish, 
and the attempt to require an examination of the 
character above recited for the application of 
such treatment is not warranted by aiiiv legiti- 
mate exercise of the police power." 

Again, at page 741, the Court stated: j 

“As the defendant is not an osteopath, we are 

not called upon in this case to pass upon the 

alleged discrimination against osteopaths in the 

prescribed course of study. But if it be! objected 

that we have onlv shown that the defendant's 

* 

practice did not call for the examination re¬ 
quired, as above set out, for an allopath, it may 
be well to say that the acts of which he was con 
victed of doing ‘for a fee' to-wit, using \nassage, 
baths, physical culture manipulating \ muscles 
bone, spine, and solar plexus, and advising In¬ 
patients as to diet, could- be done as safety to the 
public , so far as shown, without an examination 
on ‘histology, urinalvsis, and toxicology, baeteri- 
ologv, neurology, and gynecology,' which are 
some of the things added to the course by the 
aforesaid act, for the comfort and convenience of 
those wishing to obtain a license to practice 
osteopathy, and of course only to protect the 
public against incompetents in that line jof prac¬ 
tice. 

I 

“It is possible however that an expert knowl¬ 
edge of gynecology is not essential in adrjiinister- 
ing baths, and there is room for serious doubt 
whether bacteriology and toxicology dre con¬ 
nected with massage in any way . 

“The term ‘practice of medicine and surgery’ 
embraces probably the larger and certainly by 
far the most profitable part of the ‘ treatment of 
diseases,’ but is not coextensive with the latter 
term and cannot be unless ‘surgerv and medicine’ 
are adopted as the State system of treatment, a 
monopoly and all other methods are made indict¬ 
able. On the other hand, the State [Medical 
Society would hardly wish to broaden opt so as 


16 


In Bishop's New Cr. Proc. (2d Ed.), Sec. 1120, we 
find: 


“The state can not prove against a defendant 
anv crime not alleged either as foundation for 
a separate punishment, or as aiding the proofs 
that he is guilty of the one charged, even though 
lie has put his character in issue." 

Sec. 1124 (3): 


“TO PERMIT SUCH EVIDENCE would be 
to put a man's whole life in issue on the charge 
of a single wrongful act, and crush him bv 
irrelevant matter which he could not be prepared 
to meet." 


In 111 Russell on Crimes, 9th Ed., "279, we see: 


“No evidence can be admitted which does not 
tend to prove or disprove the issue joined. In 
criminal proceedings the necessity is stronger, 
if possible, than in civil, of strictly enforcing 
the rule, that the evidence is to be confined to 
the point in issue: for where a prisoner is 
charged with an offense, it is of the utmost im¬ 
portance to him that the facts laid before the 
jury should consist exclusively of the transaction 
which forms the subject of the indictment, which 
alone he can be expected to come prepared t<» 
answer." 


Again at page 282: 

“So where an indictment for stealing pork, 
a bowl.i some knives and a loaf of bread. It 
appeared that the prisoner entered a shop and 
ran away with the pork, and returned in almost 
two minutes, replaced the pork in a bowl, which, 
contained the knives, and took awav the whole 
together: in about half an hour after he came 
back to the shop and took away the loaf of 
bread. Littledale, J.. said: ‘This taking awav 
the loaf can not be given in evidence upon this 
indictment. I think that the prisoner taking 



Billings v. U. S. cited the case of State , v.\ Shnford, 
69 X. C. 486, where a woman was accused 6 f killing 
her infant and her mother stated in her presence that 
accused ‘‘had a child this way before and put lit away” 
to which accused made no reply, held with [to admit 
such evidence. 

i 

In the case of Quinn r. People, 123 111.1333, the 
Court said: i 

“ * * * His words had found a lodgment in 
the minds of the jury, spent their force and 
subserved the purpose for which they were 
uttered and it was idle talk about removing 
their effect upon the jury by a mere declaration 
from the Court that they were improper. As 
well might one attempt to brush off jwith the 
hand a stain of ink from a piece of whjte linen. 
One in the very nature of things is not da impos¬ 
sible as the other, and reversed the judgment 
although tlie Court had stopped the prosecuting 
attorney and told the jury his remarks were 
improper and not to heed them." 

In Steinberg v. S. (C. C. A.), 14 F. (2nd) f)64, 
the appellant was convicted of filing a false and fraudu¬ 
lent income tax return and of perjury. The |Govern¬ 
ment introduced in evidence, over the objection and 


exception of counsel for Steinberg, certain! papers 
found in defendant’s office, although not showing any 
income or gains contained entries, suggesting! bribery 
of revenue officers. The Court held this was reversible 
error. At page 068 of the opinion the Court said: 

“No legal question will be served by dwelling 
on this document (Kxhibit A); under jthe cir¬ 
cumstances, we think it was serious error to 
admit it, because it was not probative and 
teas inflammatory ." j 

In Fish v. 1'. S., 215 Fed. 544 (132 C. C. !a. 56), 
the appellant was charged with arson. The lower 
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unlawfully engage in the practice of medicine with¬ 
in the District of Columbia, and publicly profess 
to do so, without first having obtained a license 
from the Board of Medical Supervision of the 
District of Columbia.” 

To support that charge, the Government intro¬ 
duced various witnesses, who testified that the 
plaintiff in error, within the time alleged in the 
information, did the following things: That when a 
witness told plaintiff in error she had sleeping 
sickness, plaintiff in error stated he would cure her 
in two weeks; that plaintiff in error told said wit¬ 
ness that her trouble was caused bv not having had 
children; that a certain witness who was under 
treatment by the plaintiff in error inquired of him 
why she was in pain, and the plaintiff in error re¬ 
plied that the germ had been killed, that she had no 
germ any more, and that lie, the plaintiff in error, 
could stop the pain, but did not want to stop it be¬ 
cause it would not be good for her condition; that 
plaintiff in error told two witnesses that he was a 
doctor and called himself a doctor before people; 
that plaintiff in error told one witness she had 
arthritis; that plaintiff in error applied a certain 
ointment on the bodies of two witnesses; that this 
ointment was applied to the patients by being 
rubbed over the body; that two witnesses also re¬ 
ceived baths at plaintiff’s institution; that one wit¬ 
ness was badlv burned and scarred all over her 
body by the ointment which plaintiff in error 
rubbed on her; that plaintiff in error secured from 
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one patient three hundred dollars and from another 
between three and four hundred dollars. Also, a 
letterhead was introduced in evidence by the Gov¬ 
ernment from which it appeared that the plaintiff 
in error was manager of “The Rubin Health Insti¬ 
tute,’’ which was under the supervision of a Dr. W. 
E. Philes, a practicing physician; and plaintiff in 
error himself testified this was true. It was! testi¬ 
fied by a Government witness and admitted by 
the plaintiff in error that lie did not have a license 
to practice medicine in the District of Colujmbia. 
(R. 10-14.) 

For his defense the plaintiff in error introduced 

i 

witnesses who testified to receiving treatment, sim¬ 
ilar to that accorded the Government witnesses, but 
with happier results. (Rec. llr- 16 .) 

ABGUMENT 

| 

J 

The points raised by plaintiff in error will be 
discussed in so far as practicable in their ord[?r in 
the Assignments of Error. 

1, 2, 3. Plaintiff in error assigns as error that 
the Court erred in refusing to allow the filing! of a 
demurrer to the information. This demurrer! was 
presented for filing on the day the case cam^ on 
for trial—April 3, 1929. The case had then been 
at issue some five months, and it is submitted jthat 
the Court in refusing to allow the demurrer t^ be 
filed at that time did not abuse its discretion in 
that respect. j 
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This rule was followed in the ease of United 
States v. Behrman, 258 U. S. 280, wherein the court 
applied the rule to an indictment under the Har¬ 
rison Narcotic Act and held that exceptions con¬ 
tained in the latter part of the enacting clause need 
not he negatived. 

In the case of People v. Kenyon, 201 Michigan 
647, it was held that an information charging the 
defendant with practicing medicine without a 
license is not defective because exceptions contained 
in the section following the enacting clause were 
not set out, since such exceptions, not being in the 
enacting clause of the Act, are matters of defense. 

To the same effect is State v. Young , 215 SW 499. 

The second ground of the demurrer is that the 


statute specifically excepts massage and does not 
exclude or denounce osteopathy, podiatry, or chi¬ 
ropody. The contention of the Government is that, 
while those exceptions do obtain, what the plaintiff 


in error did was to practice medicine, and his acts 
can not be classed within the exceptions stated. 


This question will be more fully discussed later in 


this brief. 


The third ground of the demurrer is that there 
are not allegations of fact constituting an offense 
against the United States. It is assumed this in- 
eludes the same objection stated in paragraph five 
of the motion in arrest of judgment, which is: 


Because the only offense attempted to be 
alleged was against the District of Columbia 
and not the United States. 


I 


Section 932 of the Code states: 

Prosecutions for violations of all police 
or municipal ordinances or regulations and 
for violations of all penal statutes I in the 
nature of police or municipal regulations 
where the maximum punishment i3 a fine 
only or imprisonment not exceeding one 
year, shall be conducted in the namO of the 
District of Columbia and by the City Solic¬ 
itor or his assistants. All other criminal 
prosecutions shall be conducted in tble name 
of the United States and by the Attorney of 
the United States for the District of Colum¬ 
bia or his assistants. 

In the case of District of Columbia v. Simpson, 
40 App. D. C. 498, this court stated, at page jiOO: 

So, here, the statute having expressly 
limited the authority of the corporation 
counsel to prosecute in the name of tljie Dis ¬ 
trict of Columbia offenses punishablb by i 
fine only, or by imprisonment not exceeding 
one year, he has no authority to prosecute 
offenses where the maximum punishment 
may be both a fine and imprisonment, j This 
was indicated in the case of Nation y. Dis¬ 
trict of Columbia, 34 App. D. C. 453. 

This case was decided some years after thje case 
of Springer v. District of Columbia, 23 App] D. C. 
59, which is mentioned by plaintiff in errorj as an 
illustration of the fact that offenses under the 
statute in the case at bar were prosecuted in the 
name of the District of Columbia. j 

82777—29-2 
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missal of five certain cases, only one of them being 
the case against Woodie Whittington. 

The cases cited by plaintiff in error on this point 
are distinguishable from the instant case. In the 
case of Rex v. Burscye, 4 C. & P. 38(>, testimony was 
admitted of a separate larceny committed by the 
defendant a half hour after the one charged in the 
indictment. In the case of Robinson v. United 
States, 57 App. I). C. 143, wherein the defendant 
was charged with robbery, this Court held it im¬ 
proper to admit testimony of the defendant’s hav¬ 
ing brought other persons than the victim of the 
robbery to her house for purposes of prostitution 
on other occasions. In the case of Ellis v. District 
of Columbia. 45 App. I). C. 385. this Court held it 
improper, in a prosecution for indecent exposure, 
to admit testimony that the defendant maintained 
immoral relations with a woman not connected with 
the case. In the case of Billings v. District of 
Columbia. 42 App. 1). C. 413, which was a prose¬ 
cution for robberv, evidence was admitted of a 

* 7 

conversation between the defendant and the arrest¬ 


ing officer as to defendant’s 
record under another name. 


previous criminal 
It was sought to 

C-7 


justify this evidence under the theory that the false 
statement made by the defendant at the time of his 


arrest showed consciousness of guilt. 


The Court 


very properly held that defendant's identity not 
being in question, the conversation should not have 


been admitted. 


11 


/ 


The plaintiff in error, apparently under this 
same point, quotes numerous cases wherein the 
Courts reversed judgments of guilt in criminal 
cases because of the misconduct of the prosecuting 
attorney in his address to the jury. Their ap¬ 
plicability to the case at bar is not apparent. 

Was it competent for witness to testify fco the 
harmful effects of the treatments given by plain¬ 
tiff in error? It is contended on behalf of the de- 

i 

I 

fendant in error that it was competent as corrob¬ 
orating testimony to the effect that the patients 
were treated at all, as they testified; and it wa$ com¬ 
petent to show also the nature of the treatments 
they received, which would have a material! bear¬ 
ing on whether the plaintiff in error was practicing 
medicine or merely massaging, as he contended. 

It is assigned as error that the Court erred in not 
granting the motions in arrest of judgment ai^d for 
a new trial. Raised by these motions are the fol- 
lowing propositions which have not been previously 
discussed in this brief and which will be treajed in 
their order: 

1. That the Court committed error in the follow¬ 
ing respect: While the defendant was being Exam¬ 
ined on the witness stand, his wife made certain 
remarks to him. She was warned by the Court to 
discontinue. She nevertheless continued to make 
remarks, and was ejected from the courtroom gt the 
direction of the Judge. (R. 16.) This is assigned 
as prejudicial error, but it is submitted that ajmere 
statement of the facts answers the objection. 
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In the case of State v. Biggs, 133 N. C. 129, 
quoted extensively in the brief for the plaintiff in 
error, it was held not to be the practice of medicine 
for the defendant to do the following things: 

cure diseases bv a system of drugless heal- 
ing, and treating the patients by such system 
without medicine, claiming not to cure by 
faith but bv natural methods without medi- 
cine or surgerv; and that he administers 
massage and physical culture, and manipu¬ 
lates the muscles, bones, spine, and solar 
plexis, and kneads the muscles with the fin¬ 
gers of the hand, writes no prescription as to 
diet, but advises his patients what to eat and 
what not to eat * * *. 

The Court in that case said, at page 741: 

It mav be well to sav that the acts of 
which he was convicted of doing for a fee 
* * * could be done as safely to the 

public as far as shown without an examina¬ 
tion on histology, urinalysis, toxicology, 
bacteriology, neurology, and gynecology, 
which are some of the things added to the 
course by the aforesaid act, for the comfort 
and convenience of those wishing to obtain 
a license to practice osteopathy, and of 
course only to protect the public against in¬ 
competents in that line of practice. * * * 

It is possible, however, that an expert knowl¬ 
edge of gynecology is not essential in ad¬ 
ministering baths, and there is room for 
serious doubt that bacteriology and toxicol¬ 
ogy are connected with massage in any way. 
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BARXAT KURIN VS. l T N ITEI> STATES. 


States, prosecutes in this In-half, 1 »y .Ios(-ph 0| Bruce, Hs- 
quire, one of his assistants, comes here into (jourt, at the 
District aforesaid, on the nineteenth day of October in the 
Year of our Lord one thousand nine hundred and twentv- 
eight, in this said Term, and for tin* said I’ljbed States, 
gives the Court here to understand and he informed, on the 

i 

oath of one Robert A. Sanders, that one Baifnett Rubin, 
late of the District aforesaid, on the first davi of Julv. in 
tlie year of our Lord one thousand nine hundred and 
twenty-seven, with force and arms, at the District afore¬ 
said, and within tin* jurisdiction of this Coirt, and on 
divers other days and limes since said date d d then and 
there unlawfully engage in llie practice of medicine within 
the District of Columbia, and publicly profess to do so, 
without first having obtained a license from tile Board of 
Medical Supervision of the District of Columbia, against 
the form of the statute in such case made* and provided, and 
against the peace and (iovernment of the Cnitcjd States of 
American. 

Whereupon, the said Attorney of the baited ^tates, who, 
in this behalf, prosecutes for the said Cnited! States, in 
manner and form as aforesaid, prays the consideration 
of the Court herein the premises, and that dije proceed¬ 
ings may be had against the said Barnett Rubin! in this be¬ 
half to make him answer to the said bailed Slates touch¬ 
ing and concerning the premises aforesaid. 

LK(). A. ROVER, 

At io nirii of I hr I n ih'd States hi 

amt I m' I hr /list net of ('olnntbia, 

By dosKRII O. BRI OE, 

His saht ^i\ss}stai/f. 


Personally appeared Robert A. Sanders before me this 
nineteenth dav of October, A. 1>. 1 iand being dulv sworn 
according to law doth declare and say that the facts as set 
forth in the foregoing information are true. 

JOSEPH C. BRbCE.I 

Assistant A'' a • h • ' >■< .v j'< 

hi ati ' 1 i </ / in< . j ■ .. < . 

4 [Endorsed:] Ilitt, Judge. Hdqrs. Ah;. 

United States vs. Barnett Rubin. Jury triai ue- 
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witness, thereby greatly prejudicing the defendant: tlie 
defendant *s Counsel at the time objected to siieli procedure 
and stated it prejudiced tin* defendant in the 1 eyes of the 

jury. ! 

10. Because the (\>urt on cross-examination jover objec- 
tion forced the defendant to state tiie elemeir s and ma¬ 
terial out of which lie made the ointment he u^ed in mas- 
saying pat ients. 

11. Because the Court made the defendant on cross-ex¬ 
amination over objection describe certain disci ses named 

bv the District Attornev. 

* — 

12. Because the Court read section l-> and then section 
12 of the Act of dune 1800 to the jury and did not ex¬ 
plain same to the jury. 

Id. Because the Court refused to tel! the* jury! the differ¬ 
ence between massaging and tin* Swedish svstcnli and oste- 
opathy and clnropractice and tin* practise of medicine or 
to tell them that the burden was upon the (iov<j*rnment to 
prove the difference of the two and that the acts of the 
defendant testified to were not those of ordinary prac- 
tisioner in the last mentioned practise. 

14. Because the District Attorney argued to the jury that 
the difference between the practise of medicine and 
9 massaging, the Swedish movement, osteopathy and 
chiropractise, was a question of law, wliijdi distinc¬ 
tion the Court would give to the jury but withoijit explain¬ 
ing it to them he left it to the jury as a matter qf fact and 
without any testimony thereupon. 

Id. Because in its charge the Court !a//ed too n noli stress 
on the question of the witnesses* veracity and itlms indi¬ 
cated to the jury that the Court thought some witnesses 
were not telling the truth. 

16. Because the Court did not warn the jury liot to con¬ 
sider testimony which had been introduced over 'the objec¬ 
tion of defendant which tended to prove malprjictise and 
false pretenses as neither malpractice or false i pretenses 
were charged. 

17. Because the Court's charge as a whole whs errone¬ 


ous. 


RAYMOND M. HUDSON, 

Attorney for Defendant . 
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eaijnat nr nix vs. rxiTED states. 


10 [Kndorsed:! Copy. 318.74b. I nit oil States vs. 
Ihr-neM {O ’in. .'!on< li for a new trial. Filed 

-iprii >. i:: 4 . r . 8-eormg. K ieri; i olive Court, D. C. 

11 In the Police Court of the District of Columbia. 

r. s. No. :;p;.74b. 

c. s. 


Bauxat Krr.iN, 


AsStffh hit'll f nf bln'ID'S nil A/>)h(ll. 

Now comes the defendant and makes and tiles the follow¬ 
ing’ assignment 1 of errors on appeal to the Court of Ap¬ 
peals. 

1. The court erred in denying the tiling of the demurrer 
just prior to the swearing of the jury, their having been 
senior counsel in the case who withdrew just a few days lie- 
tore the trial, leaving the present counsel. 

2. The court erred in not considering and sustaining the 
said demurrer as this a 1 K (case and not a U. S., as the 
Court of Appeals continued a conviction in Springer v. 
I). C. 22 Apps.. .7.) under t his same act passed in 18th), where 
the issue was not raised a> both courts and counsel evi¬ 
dently had no doubt <>f it being a D. C. case under the D. C. 
Adniinist rative act. 

3. The Court erred in not sustaining the demurrer be¬ 
cause the complaint did not negative the exceptions ill the 
statute applying to massaging, and other things set out in 
the statutes. 

4. Because when the puestion of whether or not this was 
A. I). C. or C. S. prosecution arose, the court should have 
certilied the puestion to thi> court under section code 933, 
and thi> failure to so certify was such error as to entitle de¬ 
fendant to a writ of error and reversal of this judgment. 

o. ’Flu* Court erred in not sustaining the demurrer because 
it does not allege that defendant was not simply massaging 
people : and because it does not allege any particular thing 
he did. 

b. The court erred in denying all the motions of the de¬ 
fendant for a directed verdict***/ on the opening statement 
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of counsel for tlie (lovernment. and afterwards jon tlie testi¬ 
mony, for the reasons assigned in the demurrer as above 
and for the further reason that admitting all the testimonv, 
and statements of what t!ie testimony would 1 >e. to be true, 
they did not constitute an olfeusc either against l . S. or 
1). C., as it only tended to prove Rubin rubbed. ;|nd or. mas¬ 
saged the ]>arties with an ointment in his hands which he 
got by aeroplane from India, and which cost him all he 
charged them, the elements of which wen. 1 secret, and then 
he bathed them: there was no evidence of prescribing or 
giving medicine. 

7. The court erred in not sustaining defendnnUs objec¬ 
tion to, and motion to strike out, all leslimonx tending to 
})rove mal-])raetice or false pretenses, as they were not 
charged in the information and were only introduce- to 
prejudice t he jury. 

S. The courl erred in not granting tin* motion in arrest 
of tin* judgment and each ground thereof. 

0. The court erred in not granting tin* motion for a now 
trial and in entering' judgment on the verdidt and each 
ground thereof. 

RAYMOND M. limklN, 

At i nr nr u for I)j't (oo/aut. 

i 

12 [ Endorsed: | Copy. Police Court, D. C. Xo. 31b,- 
74b. United States vs. Harnett Rubin. Assignment 

of errors on appeal. Filed May b, 1J2J. F. A. Sebring, 
Clerk Police ( Mart, I). C. 

13 In the Police Court of the district of Columbia. 

F. s. Xo. :;ib,74b. 

United States 


Bakxat Rrmx. 

Bill of hirer pi ions. 

Be it remembered that this cause came on f<!>r trial be¬ 
fore the Honorable Isaac R. Hitt, Judge of the Police 
Court of the District of Columbia, silting in tin* l nited 
States Branch, and a jury upon tin* 3rd day of .|\pril, 1D2J, 
Joseph C. Bruce. Fsq., appearing for tin* United Stales and 
Raymon M. Hudson. Fs(|., appearing for the defendant; 
and thereupon the defendant moved the court to permit him 
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I 

1. That before said license* is issued 1 lie applicant must 
execute a bond in the penal sum of $o,000,i with suretv 

• • • l * 

satisfactory to the ('ommissioners of the District of Colum¬ 
bia. ’ 

16 2. That not more than 6 patients He treated in 

said hospital at any one* time*. 

Bv order of the Board of Commissioners, I!). C. 


I)AX 1 FL F. (i A1 

Secret a n/ to 

Official copv furnished Police Department, A 
P. I)., F. 1)., B. Rubin, U. P>. 


f( I FS, 

I flic Hoard. 

alitor, 1». ()., 


She testified that she had seen this letter hea|l before* she 
made her contract with Rubin. j 

The United States then produced as a witness in its be¬ 
half Mrs. Elmer Smith, who testified that she|was a sister 
of Mrs. Koon, and that Rubin told her lie w;U o Doctor. 
She further testili(*d that there were marks On the back 
and lei>’s of Mrs. Koon where Rubin had madej an applica¬ 
tion with liquid, which testimony the defendant objected to 
because it tended to prove malpractice, which objection was 
overruled, and the defendant duly excepted, \jhieli excep¬ 
tion was allowed. j 

I 

i 

The United States then produced Elizabeth! Davis as a 
witness in its behalf. Sin* testified that in tlije spring of 
1926 or 1927 her daughter was not able to w;jdk and she 
took her to Rubin. She testified that the defendant told 
her that he was a doctor and further testified that he 
promised to cure her daughter for $300 and tlijal she paid 
between three hundred and four hundred dollars and was 
not cured, that she has never been as well sinqe, to which 
testimony the defendant objected because it tended to prove 
false pretense and malpractice, which objection was over¬ 
ruled and the defendant duly excepted, which exception was 
allowed. Witness further testified that Rubin ninde a num- 

T 

her of applications of liquid to the body of the cjliild. That 
he rubbed liquid all over her with his hand, tlnjt the child 
was severely burned. 


The United States then produced as a witness iji its behalf 


Nellie McDonald, who testified that she was a n 


itirse in the 
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suffered from arthritis, and that li<* had Knl>in| eive him 
his massage treatment with bis liquid and that he was 
vastly benefited and felt belter and stronger itlian he lias 
for twentv vears. 'That he paid Rubin *d,()()(!).()() without 
making any arrangement about a fee* and believed lie had 
more than eot his money's worth. That he lijas paid Dr. 
Rubin several friendly visits at his home since.] 

The defendant then produced Mrs. W. B. Petjtit as a wit¬ 
ness on his behalf who testified that sin* eni^aiqul Rubin to 
treat her son Wayne who had been a victim tjor tin* past 
eiidit years from the worse case of dropsy ajnd sleeping 
sickness as diagnosed by several physicians who had not 
benefited him, and that sin* felt sun* her son woi Id not have 
lived six months unless he u,ot some 1 real meat that would 
help him. 'That he was not abb* to walk about but could 
dratr himself alon^ when she was pushing him and 
18 helping’ him. That sin* paid Rubin jjsjOOjOO to treat 

the bov in Februarv, 1T2S, and that he I was vastlv 
• • • 

improved and benefited and in bettor condition t|han In* had 
been for a long* time and Rubin did not slate that In* was 
a doctor and all Rubin did was to massage the bov with a 
liquid and give him baths as far as she knew.! That the 
boy was not in court. 

1 

The defendant then took the stand as a witijiess in his 

own behalf and testified that lie was the Rubin \ nient ioned 

in the defendant's Fxhibit Xo. 1 set out in tliei lestimonv 

• 

of Mrs. Koon above and that he has a license set <|»n 1 thereon, 
for hospital Dr. \\ . F. Rhiles is the physician <]>f tin* hos¬ 
pital and institute. I hat lu* had never practice^! medicine 
in the District of Columbia nor did lie hold himself out as 
a ])hysician, and that all lie has ever done was t]o massage 
patients with a liquid and to give them baths. T|hat he did 
not diagnose cases or prescribe; that whenever l]ie thought 
diagnosing or prescribing were neede(l lie would have* Dr. 
Philos come and do the same. In cross-examination he was 
asked what were the contents of the liquid: that lie used, to 
which the question the defendant objected and the court 
overruled the objection and the defendant e.xccpljcd, which 
exception was allowed, and then being pressed by [the Coun¬ 
sel for the government he refused to testify as to what the 
elements of the liquid were and that he rubbed the body of 


16 


BABNAT nr BIN vs. united states. 


th<* |>; 1 1 inifs with. Whih* hr was being thus pressed liis 
wit’r who was sitting nrarhy niadr some remarks to him 
and tin* Court told tin* Marshall to tell her to stop and she 
began to talk again and the (ourt told tin* Marshall to take 
ln*i* from tin* Court Doom which tin* Marshall bewail to 
do and Connx‘1 t’oi* tin* defendant objected and stated that 
it was prejudicial to tin* drt’rndant to have her taken trom 
tin* room whih* In* was testifying, and that she should he 
permitted to remain, which the court overruled, to which 
tIn* defendant excepted, which exception was allowed. 1 hat 
the defendant's wife came hack into court and sat on a 
seat in tin* rear ot court. Mien tin* (lovernment attorney 
asked tin* witness to describe arthritis and other diseases 
to which (jin*-!i<*n the defendant objected and the court 
overruled tin* objection, and tin* defendant excepted, which 
exception wa> allowed. 'Then tin* witness refused to answer 
the * | nest ion and was not made to do so. 


Thereupon l In* defendant rested and tin* l nited States 
not having rebuttal testimony tin* defendant moved the 
court to direct a verdict for tIn* defendant which was denied 
and tin* defendant duly excepted, which exception was al¬ 
lowed. 

Thereupon the court charged tin* jury as follows: 

l!> 'That the charm* brought against tin* defendant 

was that of practician' medicine without license m 
tin* lbst riel <>f (’olnmbia under tin* act of (’ongress ap¬ 
proved dun** 1S1MI. It i> admitted by the defendant that 
In* did not have a license to practice medicine in the Dis¬ 
trict of (’olnmbia. That the law prohibits the practicing 
of medicine in tin* District oft’olnmbia without first having 
obtained from the l>oard ot Medical Supervisors ot the Dis¬ 
trict of < 'olnmbia a license >o to do. That the law excepts 
merelv managing. That it is tin* defendant s contention 
that what in* did was not a violation of the law in that he 
merelv massaged his patients. 1 he court further in¬ 
structed tin* jurv that practicing medicine is the diagnosing 
of a person’s phv>ieal condition and the prescribing tor the 
ciin* or allcviatioh of tin* said condition or the disease trom 
which in* may be suffering. If they believed from the evi¬ 
dence beyond a reasonable doubt that the defendant did 
diagnose the condition of the said patients, telling them the 
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bauxat nrnix vs. rxiTKD states, 
i!. i ^m l lV I r i ™ I r ,li,i . . ' Vhi< - h <M- were suffcr- 

£ *c 3r,:s^.r- 

'• ,ll: " n.eivlv . i 

liin. d l"!’ r" u ih " l.r«t, K |„ gainst 

™j" .'""''""I.. ... ,™,M, 

"T 1 ... ... iii- ii,-,'riiiI,,. 

rf " . . .. .... i, 

nimly^ the statute and dciine the difference lit wee,,'mu's- 
practice of medicine were n!„ e„ve,v,| d , ' ' 

i ; , ' p,i r ,i h 1, « <| <'«• 2 

; 1 7 ,1:U1, m l ln*r e.\e(‘| .,-auso , () j [ y [ 

1,0 testimony teiidiim- to ' n . ‘ 

r - m.i.i,,.,. ...■ n,,,.. d, s 

;“, -,i f" ; "" 1 :i11 1 <*>• ill- 

'r ' 1 " llU ' 11 exceptions Were allowed 

Alter aryument tlu- jury returned the verdict „f ,,„i| lv 

(", •_>. ..... „ ...e,: 

Wilsm™, Iin.l „ ..... irinl. ... 

w.i> hoard by the court on April Jn. and taken under 
ad\ iseinent by the court and on April pr"i , 

( T r ! -■•>;<! motions to the denial!,',f , lf 

" 1 “.‘ mo,lo,ls ’i'e defendant then exeepldd - m ,| .... 

(•option was allowed. Thereupon the court entire,I 
me.lt oil the verdict and sentence,] the defenda lljl to |>a v "•) 
line olyot 10.(10 or serve ninety days in jail p, wiliich 'hid-- 
I 1 . 11 '"’ ' efendant then and there excepted, wljieh deem 

ion uas allowed hy the court and defendant yavl notice ot¬ 
itis intention of apply,ny to ,| l( . ()f Appeals for writ 

of error to review said rulinys. ! 

And the Court certifies that the loroyoiuy eomLrises the 
s distance of all the testimony in the case ,,ecessj,rv to ex¬ 
plain the issues and questions involved and the relations of 

the parties thereto and all of the pro,.. in the trial 

of sa,d issues and that each and all of the exceptions so 
stated in 1 ho to re o-o mg statement of evidence \|-ere dnlv 


{;i:rnix vs. united states. 


noted and allowed 1 »y the Court and entered upon its min¬ 
utes at the time the same were severally noted and taken, 
and the defendant then and there prayed tin* Court to sir'll 
this hill ot e\eeptions and the same is accordingly done and 
made a part of the record in this ease, now for then, this 
—<M h day of June, C.rjp, the plaintiff and defendant heimr in 
( nil l't hy ( nil Use 1. 

ISAAC R. IIITT. 

J ml gt\ 

-1 i hudor^ed : | Copy. NO. .‘»l(j,<4d. I nited States 

vs. r»arnett Rubin. May J, l‘J*2!h hill of exce]>tions 
siihmitted. June 20. 1P2‘J, hill nf exceptions settled, signed, 
sealed A tiled. 

22 In the Colice Court of the District of Columbia. 

Xo. 21(1.« 4(1. (Original No. l.V>2. Court of Appeals.) 

I’nitki* States 


I >ai: n \ r Crr.ix. 

/ if'st HlKlt/n)( "t lilt' /c77;/v/. 


Now comes the defendant and makes and tile> this desiiz;- 
nation of the record for the Clerk in making up tin* tran¬ 
script of the record on tin* writ of error to the Court of 
Appeals hein-- original Xo. lo.VJ in that Court as follows: 

1. The information. 

2. The demurrer. 

.*>. Order containinii* verdict of the jury. 

4. Motions in inrrest of judgment and for now trial. 

2. Judgment of t he (’ourt. 

h. Assignments of error. 

7. Pill of exceptions. 

5. Docket Kntries. 

J. This Designation of the Record. 

RAYMOND M. HUDSON, 

AftnniPif for Drftoolcntf. 


| Kndorsed : I Police D. (’. — 21(>,74(). Copy. 

U. S. vs. Rubin. Designation of record. Ravmond 
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In the 


COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA 


Barn at Rubin, 

Plaintiff-in-Error, 

v. 

United States, 

Defendant-in-Error. 


BRIEF FOR PLAINTIFF-IN-ERROR, j 

I 

I 

Statement of the Case. 

This is a writ of error to the Police Court of the 
District of Columbia. 

I 

The information charged that the defendant on 
divers days in the District of Columbia, 44 did th<jm and 
there practise medicine and did then and there publicly 
profess to do so, without having first obtained” a 
license so to do (Act June 3, 1896: 29 Stat. 198}. 

The information did not mention massaging cjr any 
of the other exceptions to the statute nor did it 
negative any of them (R. 3). I 

I 

j 

On the dav of trial the defendant moved to be 

• # i 

allowed to withdraw his plea of not guilty, arid file 
a demurrer which was tendered, but the Court refused 
to permit the filing of same; the demurrer was as 
follows: 
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treatment for an ailment of the foot: that is to 
say, the same Thomas J. Howerton did then and 
there imanipulate the foot with his hands, con¬ 
trary to * * Howerton * in his 

offices aforesaid treated the said Norman C. 
(Hover for an ailment of tin* foot by manipulat¬ 
ing the foot with his hands, having on the one 
hand at the time a small appliance, consisting 
of a leather band with a small module of rub¬ 
ber, intended to assist in the manipulation there¬ 
of contrarv to * * 

The opinion quotes the agreed facts which were just 
as charged above in the information. 

The case cited, quoted extensively and mainly relied 
upon in tin* brief for Howerton is State r. Biggs, 133 
X. (’. 72b, where there is a splendid opinion by the 
great Chief Justice Clark of North Carolina. 


The decision of the case is accurately 
the svllabus as follows: 


set out m 


“Cnder a special verdict finding that the 
defendant advertises himself as a non-medical 
physician, curing disease by a system of drug¬ 
less healing and treating patients by such sys¬ 
tem without medicine, claiming not to cure bv 
faith, but by natural methods, without medicine 
or surgerv: and that he administers massage, 
baths, and physical culture, manipulates the 
muscles, bones, spine, and solar plexus, and 
kneads the muscles with the lingers of the 
hand, writes no prescription as to diet, but ad¬ 
vises his patients what to eat and what not to 
eat, tlie defendant is not guilty of practicing 
medicine without a license, though he admits 
that he was not licensed to practice medicine 
bv the State Medical Board: that lie charges 

• » V. 

fees for his services and does not claim exemp¬ 
tion as a nurse, midwife, or as curing bv 
prayer." 
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with the jurors, to draw their minds away 

from the real issue and to produce the impression 

that thev were wretches whose lives we're of no 
* 

value to the coinmunitv, and who were not 
entitled to the full benefit of the rules prescribed 
by law for the trial of human beings charged 
with crime involving the punishment Of death. 

However depraved in character, and 
however full of crime their past lives may have 
been, the defendants irere entitled to \be tried 
upon competent evidence and only fo)\ the of¬ 
fense eharyed." 

i 

In Graves v. F. S .. 150 l\ S. 118, the Court! granted 
a new trial because the U. S. attornev stated:! 

l 

“The defendant's wife ought to be sijtting by 
the side of her husband during the trial so the 
(iovernment witnesses could see her andlidentifv 
her." | 

The Court said p. 121 : 

‘‘Permission to make this comment wajs equiv¬ 
alent to saying to the jury that it was a circum¬ 
stance against the accused that he had failed to 
produce his wife for identification when (mowing 
that she could not be a witness, he ^vas not 
obligated to do so." 

“It was in fact as if the Court had changed the 
jury that it was a circumstance against ljiini that 
lie had failed to produce his wife in court." 


It is the duty of the Court and its officers tojprevent 
the jury from considering extraneous issues | and to 
guard it against the influence of passion and prejudice 


( U. P. It Co. v. Field , 137 Fed. 14 [C. C. 

manv citations). 

• * 


\.] and 


In Wilson v . U. S., 149 U. S. 60 at 68, tht Court 
set aside a verdict because the V. S. Attorney Referred 
to the fact defendant did not testifv. 

* I 
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The U. S. Supreme Court held April 8, 1929 (U. S. 
Daily, April 9, 1929) in X. Y. C. R. R . v. Johnson No. 
455 that improper comment of counsel necessitates the 
setting aside of the verdict and the Court said: 

Respondents urge that the objections were 

not sufficiently specific to justify a reversal. 

But a trial in court is never, as respondents 

in their brief argue this one was, ‘purely a 

private controversy * * * of no importance to 

the public.' The State, whose interest it is 

the ditty of court and counsel alike to uphold, 

is concerned that everv litigation be fairlv and 

impartially conducted and that verdicts of juries 

be rendered onlv on the issues made bv the 

• % 

pleadings and the evidence. The public interest 
requires that the court of its own motion, as 
is its power and duty, protect suitors in their 
right to a verdict uninfluenced by the appeals 
of counsel to passion or prejudice. See Union 
Par. Ry. Co. r. Field, 137 Fed. 14, 15: Brown 
r. Swineford, 44 Wis. 282, 293. Where such 
paramount considerations are involved, the fail¬ 
ure of counsel to particularize an exception will 
not preclude this Court from correcting the er¬ 
ror (Brasfield r. United States. 272 l\ S. 448, 
450). 

On the facts in this case on a demurrer to the evi¬ 
dence or on a special verdict the Court would be com¬ 
pelled to enter judgment for the defendant under the 
North Carolina case of State r. Biggs and under the 
Howerton case, 53 Apps. 230. 


The Court's refusal to define as matter of law for 
the jury as is the duty of the Court under the Springer 
case, what constitutes practice of medicine, what con¬ 
stitutes massaging, osteopathy, chiropractor, etc., and 
where the dividing line is, demands and requires that 
the Court now reverses the judgment with instructions 
to sustain the demurrer and for motion in arrest of 
judgment. 


Respectfully submitted, 

RAYMOND M. HUDSON, 
Attornev for Plaintiff-in-Error. 
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4. It is assigned that the Court erred in not cer¬ 
tifying the question whether the prosecution should 
be bv the United States or bv the District of Colum- 
bia to this Court “when the question arose” as pro¬ 
vided in Section 933 of the Code. But, the demur¬ 
rer not having been filed, the question had not 

L L * 1 * 

arisen. 


5. Error is assigned in not sustaining the demur¬ 
rer. Of course, if tiling of it was properly refused, 
so also was the refusal to sustain it. 


6. Assigned also as error is the trial court’s action 


in denying motions of the plaintiff in error for a 
directed verdict on the. opening statement and 
afterwards at the conclusion of the Government’s 
case. The reasons given are those set forth in the 
demurrer and the further reason that, admitting 
the truth of the testimonv on behalf of the Govern- 
ment, the evidence did not make out an offense. 

The first ground of the demurrer referred to is 

that the information does not negative the forms of 

treatment and service excluded bv its terms from 

* 

the operation of the statute. 

The section of the statute in question which makes 
it an offense to practice without a license is Section 
13. (29 Stat. 201.) The practices which are ex¬ 

cluded from the operation of the Act are not set 
forth in that section, but in the preceding section, 
Section 12, which reads in part as follows: 

That this Act shall not apply to * * * 

the treatment of anv case of actual emer- 


gency, nor to the practice of massage, or the 
so-called Swedish movement, nor td the use 
of ordinary domestic remedies without gift 
or compensation of any kind. j 

The rule of law governing this subject has been 
stated to be that an exception in the enacting clause 
must be pleaded, but it is not necessary to pegative 
an exception in a later clause or sectiop of the 
statute. Applying that rule to the instant case, 
still less would it seem necessary to negative an 
exception in a preceding section of the j statute. 
The rule stated by the United States ^Supreme 
Court in the case of United States v. Cook, ^4 U. S. 
(7 Wallace) 168, 173, is as follows: 

Where a statute defining an offense con- 

i 

tains an exception in the enacting clause of 
the statute which is so incorporated with the 
- language defining the offense that the in¬ 
gredients of the offense can not be accurately 
and clearly described if the exception is 
omitted, the rules of good pleading jrequire 
that an indictment founded upon the statute 
must allege enough to show that the Reused 
is not within the exception; but if the lan- 
■ guage of the section defining the offepse is so 
entirely separable from the exception that 
; the ingredients constituting the offepse may 
be accurately and clearly defined withbut any 
reference to the exception, the pleadjer may 
safely omit any such reference, as the] matter 
contained in the exception is matteij of de¬ 
fense and must be shown by the accujsed. 


9 


the beneficial effects of the treatment given by the 
plaintiff in error to them. 

Is it to be seriously contended that a witfiess can 
testify that the plaintiff in error administered an 
ointment to her, but can not testify to what he said 
regarding the ointment at the time? Is not his 
statement as much a part of the act as the rubbing 
on of the ointment ? 

In the case of Astwood v. United Stated) (C. C. 
A.), 1 F. 2nd, 639, 642, the court said: | 

As a general rule, evidence of otlietf crimes 
is inadmissible, but to this rule there are cer¬ 
tain well-known exceptions. It does not 
apply where the evidence of another crime 
tends directly to prove the crime charged, 
and evidence which is relevant to defend¬ 
ant’s guilt is not rendered inadmissible be¬ 
cause it proves or tends to prove him guilty 
of another separate or distinct crime. It 
often happens that two distinct offenses are 
so inseparably connected, as in the |instant 
case, that the proof of one necessarily 
involves proof of the other, and in sujdi case, 
on the prosecution for one, evidence proving 
it can not be excluded because it alsoj proves 
the other. 

In the case just quoted from the defendants were 
charged with conspiracy to obstruct justjice, in 
causing one Woodie Whittington to fail to jappear 
and answer a criminal charge pending against her. 
At the trial evidence was admitted showing an 
agreement between the defendants to cause t[he dis- 
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cornerstone of successful medical practice, 
namely, the diagnosis. 

In the case of State v. Rolph, 140 Minn. 190, de¬ 
fendant was a chiropractor. She examined a pa¬ 
tient and informed the patient he had an abdominal 
tumor, and advised him to visit a competent sur¬ 
geon for treatment. She did not attempt to treat 
the tumori condition, but after her examination she 
did give the patient the usual chiropractic treat¬ 
ment. The court held that her examining of the 
patient and advising him of his trouble was at least 
enough to go to the jury on the question of whether 
it was diagnosing. 

In the case of Ilyroop v. The State, 79 Tex. Cr. 
151, defendant was charged with practicing medi¬ 
cine. His contention was that he was a masseur. 
The facts were that a man went to defendant and 
told him he had appendicitis: that defendant re¬ 
plied that the man did not have appendicitis, but 
had inflammation of the colon, and proceeded to 
treat him,i saving he could cure him in a little 
while. He gave the patient an enema and gave him 
a massage treatment and also used an electrical 
appliance to produce the violet ray. He then gave 
him instructions as to diet. As a matter of fact, 
the 44 patient'’ was not ill at all, but visited defend¬ 
ant for the purposes of investigation. Said the 
court, at page 152: 

Appellant’s contention was that he was 
a masseur, and therefore did not have to 
obtain and register a certificate. As this 


ing with the hands and fingers certain portions of 
the body, and flexing and manipulating th^ limbs 
of those afflicted with disease, the object <jf such 
treatment being to remove the cause or causes of 
trouble. 

The court instructed the jury in the case |at bar 
that practicing medicine is the diagnosing of a 
person’s physical condition and the prescribing for 
the cure or alleviation of the said condition | or the 
disease from which he may be suffering. | They 
were further informed that the defendant’s conten- 
tion was that he merely massaged the patieifts and 
that if they believed that contention they should 
acquit the defendant. This, it is submitted, was a 
sufficient and proper instruction. 

CONCLUSION 

In view of the foregoing, it is respectfully sub¬ 
mitted that the record discloses no error; that the 
evidence was sufficient to go to the jury; thjat the 
jury was properly instructed as to the law jof the 
case; that the verdict was fully warranted; and 
that the judgment should be affirmed. 

Respectfully submitted. 

Leo A. Rover, 

United States Attorney. 

Charles B. Murray, 
Assistant United States Attorney. 
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Court of Appeals of the District of Columbia 


Xo. 5017 


Barxat Rubin. Plaintiff in Kitov, 


vs. 


Unit Hi) Statks. 


in lliv Police ( ourt of the District of! ('olumbia., 

-Term, 192-. I 


Hitt. .1 udm- 


Xo. 3 1 f),j 4(>. 
Unttkd Statks 


vs. 


Barnktt Ribin 


Infonnation for Practicin''' Medicine Without! License 


Be it rememhered. T'liat in the Police Court of the District 
of Columbia, at the City of Washington, in tin] said Dis¬ 
trict, at the times hereinafter mentioned, the| following 
papers were filed and proceedings had in the above entitled 
cause, to wit: 

Oct. 23, 1028.—Information tiled. j 

Oct. 23, 1928.— Plea not Guilty. j 

Oct. 23, 1928.—Jury Trail Demanded. 

April 3, 1929.—Demurrer to Information presented to the 
Court. Not accepted due to plea having been entered. 

April 3, 1929.—Verdict Guilty. 

April 3, 1929.—Notice i»'iven of intention of Dl|ini»* a mo¬ 
tion for a new trial. 


1—501 
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■ BATIN'AT RUBIN VS. UNITKD STATES. 


C on whirl, the information is based and which excel)- 
lions ;ir<* not denounced I>v the statute. 

. -• 1 iu ' ■" ,nUlk ' ^l'ccilically excepts massage am! does not 
inelmle or denounce osteopathy, podiatry nor chiropractic. 

Ilu " : "'o 11" allegations of fact constituting an 

offeiiso against tin* United Stales. 

4. huaiiM |lln ie is no e\ idencc ot 4*m olleiise against the 
l lilted Stales. 

t)m . ^‘ause, the. only offense attempted to he alleged was 
a trains t the Histriet of (’olumfiia and not the United States. 

II. 

Xow conies the defendant and moves the Court to set 
aside the verdict of the jury and -rant a new trial for the 
t ollowiii— reasons : 

U Because the verdict i> contrary to the law. 

,,>(,( ‘ s| use the Court improperly and incorrectly charged 
t In* jury and tailed to properly char-e t he jury. 

*h I because the verdict is contrary to the evidence. 

4. Because there is no evidence sufficient to siMain the 
verdict a-ainst tIn* defendant. 

*>. Because the jury was prejudiced. 

C Because the Court denied the motion of the defendant 
o si r i he out all ot the testimony tendin- to show false pre- 
Jcnses and or malpractice. which evidence was offered for 
n pm pose < * 1 attempt in- to prejudice tin* jury on the real 

i>Mie ot praetisin- medicine without a license. 

' S . '* * M *vause the Court denied the motion of the de- 

. h ‘ M(lant to<,ilV(,t verdict on the opening statement 
n| the <Government at the close of the Government's testi- 
mony. and at dose of defendant's testimony, as there was 
no oiler of evidence of offense as alle-ed. 

S I "••■••ms.. Ilm Court allowed the several witnesses over 

1 *’ 1 ’-I’i■ 1! 1 to testify where the defendant 

the "Httmeiji he used in massaging the patient's, how it 
" ;l> ! ’. v aeroplane, ami the prices charged 

IVeanse the « "im ** otlieers while the .lefemlant was 
ostilMuv without any direct ton from the Court, without 
a") warning to her hy the Court, foreil.lv and in the pres- 
-mre ot the jury two officers ejected am! evicted defend¬ 
ant s wife Irom the Court room although she was not a 
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r.AKXAT II 1' BIX VS. UNITED STATES. 


KiiImki Health Institute hospital from March to October, 
and that Kuhin had called himself a doctor before 
people. < >11 <'ross-examination she admitted that some 
months before, her lianeb had had Rubin's wife arrested 
on as>aidt in a dispute about the witness. 

'The I'nited States then produced B. A. Sanders as a wit¬ 
ness on its behalf who testified he was a pharmacy in¬ 
spector for the District of (’olumbia, and that he arrested 
knbin on 1 hi** charge and Rubin refused to talk to him when 
arrested. Me also testitied that Knbin did not have a li¬ 
cense to practice medicine in the District of Columbia. 
17 It was a< 1 111 i11e< 1 by the defendant that he did not 
have a license to practice medicine in tin* District 
of (‘olumbia. 

d hereupon the 1. nited Slates rested and the defendant 
moved the court to strike oni all tin* testimony lending' to 
show malpractice or false pretense, which motion the (dmrt 
denied and to which tin* defendant then duly excepted, 
wliieii exception w;s allowed. 1 hereupon the defendant 
moved tin* court to direct the jury to brini? in a verdict for 
the defendant for the same around? - that he moved for the 
directed verdict on the opening statement, which motion the 
court denied, ami. to which tin* defendant duly excepted 
which exception was allowed. The defendant to sustain the 
issue on his part produced Dr. \\ . K. Dhiles as a witness, 
who t est itied that in* was a duly licensed physician praeticina; 
in tin* District of ('olumbia: that he is Dr. W. K. Dhiles 
named on tin* letter head set out above and introduced in 
the testimony of Mrs. Koon, and has his office on Massa¬ 
chusetts Ave. That Kubic Health Institute has him as a 
physician, and that lie was called in for consultation upon 
occasion when any■'patient needed medicine. That the word 
Doctor does not without an explanation mean anything in 
particular as it is used by osteopaths, veterinarians, chiro¬ 
practors. dentists] athletic instructors and others. That 
he was not called in to treat any of the patients whose 
testimony was int reduced. 

The defendant then produced Mr. A. A. Shriver as a wit¬ 
ness on his behalf who testified that he has suffered ureatlv 

v. * 

for nineteen years from constipation and five years he had 
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After all the testimony was in for defendant and no 
rebuttal was offered petitioner again moved for a 
directed verdict for the defendant, which was denied 
and exception (R. lb). 

The testimony of each witness tending to prove mal¬ 
practice or misrepresentation was objected in every in¬ 
stance when offered. 


There is not a scintilla of evidence that the defend¬ 
ant ever did anything more than all massners do; it is 
not contended that he did more than apply with his 
hands the liquid or ointment, some witnesses say 
rubbed it, others dab it, all over the body, and then gave 
them baths: no medicine administered: no prescrip¬ 
tions: besides the license issued bv the District to the 
Rubin Health Institute' under $.'>,000 bond shows with 
tin* literature attached (R. 12) that Rubin was only 
manager and that a duly licensed physician. Dr. Philes, 
attended to all medical needs (R. 14). 


The Court continually admitted testimony over the 
vigorous objections of defendant tending to show that 
defendant was guilty of malpractice by the way he 
burned big holes in the ones to whom he applied the 
liquid massage, and also tending to prove or seeking 
to prove or impress the jury with the idea that defend¬ 
ant was guilty of false pretenses in stating his liquid 
came by aeroplane from India and cost as much as he 
charged them: this certainly tended to, and counsel feel 
it cannot be successfully denied that it did, prejudice 
the jury, and but for such improper testimony thus 
prejudicing the jury it would have found a verdict 
for the defendant. All objections were duly saved by 
exception. 


Besides while defendant was being cross-examined 
his wife was evicted from the court room which with 
the other causes above further aggravated the prejudice 
against the defendant and his trial was not fair and 
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Errors Relied Upon. 

All the errors set out in tin* assignment of errors 
(R. 8-9), ineluding the erroneous rulings on the de¬ 
murrer and all the motions of defendant, are relied 
upon and urged upon the Court in this brief. 


Argument. 

Donum’)’ and Motion in Arrest of Judgment. 


On the demurrer and on the motion in arrest of 
judgment the Court will note that Springer r. District 
of Columbia, 23 Apps. 59, was under this same statute 
of 1896 (29 Stats. 19S, 201) and the conviction was 
affirmed and the Court in its opinion said: 


“The information was filed under Section 
13 of ‘An Act to Regulate the Practise of 
Medicine and Surgery, to license physicians and 
surgeons, and to punish persons violating the 
provisions thereof in the District of Columbia,' 
approved June 3, 189(5 (29 Stat. at large 198, 
201, Chap. 313).” 


This act prohibits the practice of medicine without 
a license but provides that it shall not apply to “ * * * 
nor to treatment of any emergency, nor to practice of 
massage or the so-called Swedish movement cure nor 

V 

to the use of ordinarv domestic remedies without fee, 
gift or consideration of anv kind." 

That in the early days all prosecutions by me 

District of Columbia were handled bv the United States 

% 

Attornev fori the District: that the case of Howerton v. 
D. C., 53 Apps. 230, was under a quite similar statute 
with similar penalty, and is as follows, in part: 

“* * * None of the provisions of this act 

shall apply to regular practising physicians or 
surgeons." 
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gery without it; but they cannot decide for man¬ 
kind that their own svstem of healing is now and 
ever shall he the only correct one and that all 


others are to be repressed by the strong arm oi 
the law. This act admits Christian Scientists to 


practice to cure diseases without such examina¬ 
tion. By what process of reasoning can massage, 
hat Its, and the defendant he excluded/ In the 
cure of bodies, as in the cure of souls, ‘orthodoxy 


is mv doxv, heterodoxy is the other man’s doxv.’ 


as Bishop Warburton well says. This is a free 

country and any man has a right to be treated 

by any system he chooses. The law cannot do- 
* • ♦ 

cide that any one system shall be the system he 
• • • 

shall use. If he gets improper treatment for 
children or others under his care, whereby they 
are injured, he is liable to punishment: but 
whether it was proper treatment or not is a 
matter of fact to be settled by a jury of his peers 
and not a matter of law to be decided by a judge 
nor prescribed beforehand by an act of the Leg¬ 
islature. The practice of medicine and surger\ 
in the usual and ordinary meaning of that term 
is of the highest antiquity and dighity. Tn the 
Code of Hammurabi, King of Babylon, ten cen¬ 
turies older than the Code of Moses, and which 


engraved on a column of black diorite, was but 
recently dug up at Susa in ancient' Liam, there 
are found (sections 215-22.*)) regulations of the 
medical profession, fixing a scale of fees and 
penalties for malpractice. Physicians are men¬ 
tioned in both the Old and New Testaments. 


Jeremiah asks, ‘Ts there no balm in Gilead? L 
there no physician there?* The public have a 
right to know that those holding themselves out 
as members of that ancient and honorable pro¬ 
fession are competent and duly licensed as such. 
The Legislature can exert its police power to 
that end, because it is a profession whose prac¬ 
tice requires the highest skill and learning. But 
there arc methods of treatment which do not 
require much shill and learning, if any. Patients 
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to take in all methods ot* treatment of disease?, 
for thife would be to take in practitioners and 
practices which they would not wish to recognize. 
All the law so far has done or can do is to 
require! that those practicing on the sick with 
knife and drugs shall he examined end found 
competent by those *of life faith and order.' 
Doctor Oliver Wendell Holmes, in an address be¬ 
fore the Medical Society in Massachusetts, saiti: 

• 

Ml' the whole materia mediea was sunk to the 

bottom of the sea it would he all the bettor for 

mankind and all the worse for the fishes.’ An 

eminent medical authority in this State has said 

• 

that out of twenty-four serious cases of disease 
three could not he cured by the best remedies, 
three others might he benefited, and the re<t 
would get well anyway. Stronger statements 
could bo cited from tin* most eminent medical 
authorities the world has known. Medicine is 
an experimental, not an exact science. All the 
law can do is to regulate and safeguard the use 
of powerful and dangerous remedies, like the 
knife and drugs, but it cannot forbid dispensing 
with them. When the Master, who was Himself 
called the Good Physician, was told that other 
than his followers were casting out devils and 
curing diseases. He said: ‘Forbid them not.* 

“Upon the special verdict the defendant should 
be adjudged not guilty. Reversed." 

Rubin has a hospital license which permits him to 
do massaging and give baths: He did far less than 
Biggs did in North Carolina. His license and letter- 
head sent out in Bill of Kxception (p. 3) states lie was 
only manager, there was no claim. Rubin was a phy¬ 
sician or M. I). as was specifically stated in Springer's 
literature in Springer r. /). C., 23 Apps. 59. In this 
case letterhead and license. State Doctor Pliiles was 
the physician in charge and it was so testified. 
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mation in question and it tails to show that tin. 
plaintiff in error belongs to either of the princi¬ 
pal classes set forth in the statute, and is there, 
fore insufficient. It is unnecessary, therefore, to 
examine the evidence." 


This case cites Bishop's Directions and Forms, See. 
999 as an authority requiring an indictment for prac¬ 
tising medicine without license to negative exceptions. 
This case cited, and followed the requirement of negativ¬ 
ing the exceptions in State r. Phi/fen , 70 Mich. 11 and 
cpioted the similar Michigan statute and indictment 
setting out and negativing the exceptions. 


State, r. McIntyre, 19 Minn. 93, was for manslaughter 
for giving pregnant women medicine and held indict¬ 
ment had as it failed to allege the medicine taken not 
given on advice of two physicians. 


The District of Columbia case of V. S. r. McCormick, 
2S Fed. Case Xo. ir>6(>3, 1 Cranch C. C. o93, held an in¬ 
dictment of a minister performing a marriage must 
negative exceptions. The opinion is worth reading. 


On the Merits. 


On the merits and admitting for argument everything 
testified to that Rubin did, it is clear he did not do 
near as much as the man in the North Carolina case 
of State v. Biggs , above which was held not to be 
practising medicine under the general acceptation of 
that term. 

The Court will remember that this case of State r. 
Biggs was copiously quoted to this Court in the Hower¬ 
ton case where it held that our medical practice statute 
does not include osteopaths. If this Court agreed with 
X. C. Court on that point it will more than likely agree 
with it on massage and other methods. 
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“A penal statute must be strictly Construed 
and the act constituting the offense jinust be 
both within the letter and the spirit of the 
statute/' I 


I’uited States e. Laeher, 154 C. S. (324|. 


‘‘Laws which create crime ought to be so ex¬ 
plicit that all men subject to their penalties may 
know what acts it is their duty to avoid.' * * * 

Before a man can be punished, his case must 
be plainly and unmistakably within the statute." 

id. 

In the Howerton case the corporation counjsel cited 
(and quoted as below) only one case but this Court de¬ 
clined to so restrict its decision and implied definition. 
The citation and quotation was: j 


‘‘A physician is one who is versed ini medical 
science, a branch of which is surgery, and a 
surgeon is a physician who treats bodily in¬ 
juries and ills by manual operations and use of 
surgical instruments and appliances." 


r. Goss. 115 X. W. 690 (Minn.). 


The jury was clearly and improperly prejudiced by 
the testimony as to false pretense, malpractice, etc., and 
by statements of the S. Attorney as to questions of 
law and questions of fact and then the Court overruling 
defendant's objections and not ruling as to jwhether 
practice of medicine and definition thereof j was a 
question of law or of fact. 

As pointed out by this Court in the case of §mith v. 
r. S 55 App. I). C. 117, 119: 

“The jury properly attaches great weight 1o 
the words of the Court, and necessarily is in¬ 
fluenced bv the attitude of the Court." j 

j 

And it also is bv the action of the Court I on ob- 

- 

jections. 


i 
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“To support the testimony of the prosecuting 
witness that the defendant frequented the ad¬ 
joining apartment, from which it was possible 
to communicate with her, it was competent 
for the janitor to testify that he had seen tin- 
defendant in that apartment. But the state¬ 
ment of the janitor indicating that the defendant 
was maintaining improper relations in that 
apartment with another woman had no possible 
hearing upon tlie question at issue, was decidedly 
prejudicial to the defendant . and should have 
been excluded. While it is true that there is a 
certain discretion on the part of the trial judge, 
with which an appellate court will not interfere, 
it is equally true that where, as here, it dearie 
appears testimony has been introduced which has 
no legitimate bearing upon the question at issue 
and is prejudicial in character, an appellate 
court will not hesitate to award a new trial. 
Moore \r. I . 1 of) l . S. 57, 60, 37 L. K. 

916, 99J, 14 Sup. Ct. Rep. 26: Boyd r. S.. 
142 I’. S. 450, 35 L. ed. 1077, 12 Sup. Ct. Rep. 
292." 


In the last case, Boyd r. V. S., the defendants were 


convicted of murder after the Government showed that 


certain robberies had been committed bv the defendant. 
Because of the latter the Supreme Court reversed the 
conviction saying, p. 458: 


“* * * But we are constrained to hold that 

the evidence as to the Brinson, Mode and Hall 


robberies was inadmissible 


for the identification 


of the defendants, or for any other purpose 
whatsoever, and that the injury done the de¬ 
fendants, was not cured bv anvthing said in the 
charge, i * * * They were collateral to the 
issue to be tried. Xo notice was given bv the 
indictment of the purpose of the 'Government 
to introduce proof of them. They afforded no 
legal presumption or inference as to the 
particular crime charged * * *. Proof of 

them only tended to prejudice the defendants 
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In Hall v. U. S., 150 U. S. 76 at 81, Court set aside 
verdict because attorney stated, ‘‘We know from read- 
ing newspapers and magazines that the trial of a 
white man in Mississippi for killing a negro is a 
farce/’ 

The Court said: 


‘‘The presiding Judge by declining to interfere 
notwithstanding the defendants' protest against 
the course of argument gave the jury to under¬ 
stand that they might properly and lawfully 
be influenced bv it/’ 


In Billinys r. C. S., 42 App. 1). C. 413, 42 W. L. R. 
742, the identity of the appellant was sought to be 
established by the District Attorney by proving the 
arrest of the; appellant upon another charge, and this 
Court reversed that case. Mr. Justice Robb again de¬ 
livered the opinion of the Court. The Court said: 


“The identity of the accused was not in issue 
at the trial and it was not competent for the 
Government to prove that, under another name, 
he had committed another and independent 
crime. And yet such was the trend and sub¬ 
stantial effect of the evidence of this detective. 


* # * 
cence 


The fact in issue was the guilt or inno- 

* * 

of the defendant of the crime charged. 


and the presumption of innocence attended 


him at the trial. And yet the jury were clearly 
given to understand that he was a man with a 
criminal record. * * * 


“In the present case, it is not unlikely that 
the result would hare been the same had the 
inadmissible testimony been excluded , but we 
cannot assume that it would hare been. It 
clearly appearing that this testimony was prej¬ 
udicial to the defendant, it is our dutv to revet so 

• • 

the judgment to the end that he may have a 
fair and impartial trial/' 
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court admitted in evidence proof ol* the commission 
of other offenses of arson against the defendant for 
the purpose of showing that the particular arson 
charged in the indictment on which the defendant was 
then being tried was incendiary and not accidental. 
The lower court instructed the jury (pages 4.“>9 et *e<].) 
that this evidence was not admitted for the purpose of 
proving the guilt of the defendant as to the crime 
charged but that it was to be considered by the jury in 
order to determine whether the fire was accidental or 
intentional. That case was reversed because of the 
admission of such testimony and of the instruction 
of the Trial Court. 

At page -V)l of the opinion the Court said: 

‘‘While there are exceptions to the general 
rule—that in the trial of a person for one crime 
evidence that ho has been guiltv of other crimes 
is irrelevant—it is not to be understood that 
any of the exceptions, when rightly applied, go 
to the extent of sanctioning the idea that a 
defendant's propensity to commit crime, or to 
commit crimes of the same sort as the one 
charged, can be put in evidence to prove him 
guilty of the particular offense, and that to 
come within the exceptions there must be some 
other real connection between the extraneous 
crime and the crime charged. As said bv Judge 
Dixon in State r. Raymond. f>3 X. J. L. 2(>o. 21 
AtL 330: 

“ ‘However reasonable would be the deduc¬ 
tion that, when a pocket is picked in a group of 
persons, of whom only one is addicted to pick¬ 
ing pockets, he is the offender, his singularity in 
this respect could not, under our legal theory, 
figure as proof of guilt. There must appear, 
between the extraneous crime offered in evidence 
and the crime of which the defendant is accused, 
some other real connection, bevond the allegation 
that they have both sprung from the same 
vicious deposition.* 


i i 


This is the rule that is generally followed in 
this country and that prevails in Massachusetts 
and in the federal courts, as will be seen from 

an examination of the following cases:! 

I 

Boyd v. r. S. f 142 r. S. 454, 12 Sup. C. R. 292, 
35 L. ed. 1072. i 

Thomson v. U. S., 144 Fed. 14, 18, 19; 75 C. 

C. A. 172. 7 Am. Cas. 62. j 

Marshall v. U. S., 197 Fed. 511, 117 C. (J. A. 65. 
Com v. Jackson , 132 Mass. 16. 

Com r. Bradford , 126 Mass. 42. J 

Com v. McCarthy, 119 Mass. 354. j 
Com r. Robinson, 146 Mass. 571, 16 X. E. 452. 
State r. Sharp , 107 X. Y. 427, 466, 14 X. E. 319, 
1 A. S. R. 851. 

People r. Fitzgerald , 156 X. Y. 253, 261, 50 X 
E. 846.’ * ' 1 

i 

The Court in the same case commented ypon the 
manner in which the Tidal Court sought to limit the 
effect of the admission in evidence of collateral joffenses. 
At page 550 of the opinion: j 

i 

i 

“The pertinent inquiry which suggests itself 
on reading these instructions is what j possible 
relevancy had any of these facts upon any 
question other than the very one in which the 
( ourt instructed the jury that they ccjmld not 
consider them, namely, that the defendant set 
fire to the first Senta and the automobile for 
the purpose of obtaining the insurance, and, 
having shown him to have committed those 
crimes, to more readily induce the jury! to find 


that he committed the crime charged 
indictment. ’’ 


in the 


The Court further held that remarks made! by the 
District Attorney to the jury reflecting on character 
of defendant, which was not in issue, going beyond 
evidence and not withdrawn, or corrected, when drawn 
to Court’s attention as prejudicial and require! a new 
trial. 
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In the Court of Appeals of the District 

of Columbia 


No. 5017 

I 

Barnat Rubin, plaintiff in error 

V. ! 

I 

United States, defendant in error i 


IN ERROR TO THE POLICE COURT OF THE DISTRIC^ OF 

COLUMBIA 


BRIEF FOR DEFENDANT IN ERROR 

| 

I 

This case is up for review on a writ of error to the 
Police Court of the District of Columbia, 'there 
the plaintiff in error was convicted of practicing 
medicine without a license in violation of the pro¬ 
visions of the Act of June 3,1896 (29 Stat. 198)j, and 
sentenced to pay a fine of five hundred dollars 
($500.00) or in default thereof to be committed to 
jail for a period of ninety days. 

The information, filed bv the United States 
Attorney in the name of the United States, chajrged 

i 

that the plaintiff in error “on the first day of July, 
in the year of our Lord one thousand nine hundred 
and twenty-seven * * * and on divers other 

davs and times since said date did then and there 

* i 

(i) 
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2. That the Court erred in pressing the defend¬ 
ant while on the stand to disclose the ingredients 
that made up his ointment. Also that the Court 
erred in not sustaining objection of the plaintiff in 
error to a question put to him by the Assistant 


United States 


Attorney as to the nature of a cer- 


tain disease. Inasmuch as the plaintiff in error re¬ 
fused to answer any of these questions, it is difficult 
to see what harm could result. However, it would 


seem obvious that the questions as to the ingredients 
of the ointment not only had a direct bearing on the 
issues but were so closely connected with the trans¬ 
action as to be admissible on that ground. Such evi¬ 
dence was held to be admissible in the case of 


People v. Bank's, 23b Michigan 8. The question 
put to plaintiff in error as to the nature of the dis¬ 
ease of arthritis was obviously proper, inasmuch as 
a Government witness had testified that the plain¬ 
tiff in error had stated to her that she had that 


disease. (R. 12.) 

It is now proposed to discuss the following points 
raised by plaintiff in error: That the statute specifi¬ 
cally except^ massage and does not include or de¬ 
nounce osteopathy, podiatry, nor chiropody; that 
there was no evidence or offer of evidence to sus¬ 
tain the verdict; that the court refused to explain 
to the jury the difference between massage and the 
so-called Swedish movement and osteopathy and 
chiropody on the one hand, and the practice of 
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medicine on the other; and that the court! erred 
generally in its instructions to the jury. 

In the case of District of Columbia v. Deivp.lt, 31 
App. D. C. 326, 327, this Court quoted with ap¬ 
proval the case of American Tobacco Company v. 
Werckmeister, 207 U. S. 284, which held thjit “in 
construing a statute we are not always confined to 
a literal reading, but may consider its object and 
purpose, the things with which it is dealing, a}id the 
condition of affairs which led to its enactment!, so as 
to effectuate, rather than destroy, the spirit and 
force of the law which the legislature intended to 
enact.” The courts have uniformly affirmed that 
the state should be given a liberal hand in control¬ 
ling by legislation the practice of medicine, jto se¬ 
cure the people—as stated by the Supreme Court 
of the United States .in Dent v. West Virginia, 129 
U. S. 114—“against the consequences of ignorance 
and incapacity as well as of deception and frqud.” 
See also Watson v. Maryland, 218 U. S. 173j, 176. 
In the case of Howerton v. District of Columbia, 53 

App. D. C. 231, cited by the plaintiff in error, the 

| 

Court held that the purpose of the act regulating the 
practice of podiatry was not to interfere with any 
recognized branch of the medical profession^ and 
held specifically that osteopathy was not condeinned 
by that statute. It is conceded by the Government 
that that was not the purpose of the statute involved 
in the case at bar. 


i 


was his contention it was permissible for 
the state to show that he was treating dis¬ 
eases by other means and methods than that 
usually ascribed to a masseur, and tpe court 
did not err in admitting this testimony. 
Nor in admitting that he had an account at 
a drug store for medicines, and in lone in¬ 
stance that he prescribed and furnished a 
salve for a sore on the leg of a patieht. 

In the case of People v. Banks, 236 Miclj. 8, de¬ 
cided in 1926, the defendant was charged with prac¬ 
ticing medicine. He did not hold himself but as a 
doctor, nor did he attempt to diagnose the condi¬ 
tion of his patient or determine the nature of his 

i 

ailment. He simply sold him for twenty-five dol¬ 
lars, and later mailed him detailed directions as to 
the use of it, a bottle of medicine which he called 
his “cancer cure.” The patient in this cas<^ devel¬ 
oped an alarming swelling condition aftef using 
defendant’s medicine, and when this fact was re¬ 
ported to the defendant the latter expressed his 
pleasure and explained that it indicated the poison 
had come to the surface and the patient wa$ on the 
road to recoverv. The court held all this “war- 
ranted the submission of the case to the jury and 
justified the verdict rendered.” 

Summing up the sense of the cases just cited and 
their applicability to the case at bar, the (jrovern- 
ment contends that the plaintiff in error diagnosed 
the condition of a patient, which, according to the 
cases of People v. Alcutt and State v. Rolpk\ supra, 
is practicing medicine; that he treated patients for 
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tlieir condition, which, according to the case of 
People v. Banks, is practicing medicine, even where 
there is no diagnosis; and he used a drug or oint¬ 
ment of harmful possibilities, which, according to 
the tacit reasoning of the court in the case of State 
v. Biggs, supra, on which plaintiff in error chiefly 
relies, might alone bring the case within the terms 
of the statute. 

With reference to the failure of the Court to 
define to the jury the difference between massage, 
the Swedish; system, chiropractic, and what parts 
of the practice of medicine were not covered by 

these, it is submitted that the onlv contention made 

/ %• 

by the plaintiff in error as to what he did was that 
he massaged his patients. Certainly there was no 
contention that he gave spinal adjustments or 
manipulations, which is chiropractic; and the 
Swedish svstem or movement is merelv one kind of 
massage. It is true the Court did not define the 
word “massage”; but it is submitted the word de¬ 
fines itself. Its common meaning, the meaning 
understood by practically all literate people, is the 
act or art of rubbing or kneading; and that, of 
course, is the meaning* to be given it under the 
statute in question, which does not attempt to define 
it. It is submitted also that the Court’s reference 
to the word “massage” also made clear to the jury 
whatever pretentions the plaintiff in error might 
have made to osteopathy, which is defined by the 
court in the case of Little v. State, 60 Nebr. 749, as 
the practice consisting of rubbing, pulling, knead- 
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Bai:xat Rubin. 


Demurrer to Information. 

Now comes the defendant and for demurrer td the infor- 

j 

mat ion says that the said information is not sufficient in 
form and substance and is not good in law. 

Points to 1 >o Argued. 

1. The information does not allege that tin* defendant 
was not simply divine: the treatments and servjees which 
are set out as exceptions to the statute (29 St at. 198 Sec. 
12) on which the information is based and which excep¬ 
tions are not denounced by the statute. 

2. The statute specifically excepts massage and does not 
include or denounce osteopathy, podiatry nor ehjropractic. 

3. That there are no allegations of fact const)tlitinir an 
offense against the United States. 

RAYMOND M. IIUDS(|>X, 

At tor urn for Defendant. 
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Rubin. Demurrer to information. April 3, 1929, 
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7 “I. Motion in Arrest of Ju(Jr/merit. 

I 

II. Motion for Xen; Trial. 

Now comes the defendant and moves the Court jto arrest 
the judgment herein for the following reasons: 

1. Tlie information does not allege that the (jefendant 
was not simply giving the treatments and services which 
are set out as exceptions to the statute (29 Stat.j 198 Sec. 
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The information here is defective and fails!to allege 


a crime as it does not negative the exception in the 
statute. I 


Salter r. Slate. 44 Tex. Cp. 591: 73 8. \V. 395 held 
that an indictment is defective unless it shows affirma¬ 
tively defendant did not come within exceptions. 

j 

ruder a statute quite similar to ours, after I mention¬ 
ing some exceptions, the Court there said; | 

i 

“Section 13 p. 15 of said act contains the 
provision 4 that this act does not apply tef persons 
treating disease who do not prescribe! or give 
drugs or medicine* these being exceptions in the 
act itself, become part and parcel of the) offense, 
and )nn$t be negatived before there ejan be a 
valid indictment under this statute. * ? | 

In McCann r. Stale. 40 Tex. Cr. Ill, 48 8. Wj 512, the 

Court had made the same holding as to dentists. 

i 

Gee Wo e. State. 30 Xebr. 241; 54 X. \V. .1)13, held 
an indictment for practising medicine withouf: license 
must negative exceptions where they are “a qua ification 
of the language defining or creating it'* and the Court 
further said: 

‘‘Where tin* matter of the Proviso points di¬ 
rectly to the character of the offense, and is 
made a material qualification of the statutory 
description of it, as in an indictment for selling 
liquor, where the proviso was, ‘That I nothing 
contained in this section shall be so construed as 
to make it unlawful to sell any spirituoui liquors 
for medicinal and pharmaceutical purposes.’ In 
such case the indictment or information must 
contain the negative averment that the | sale of 
the liquor was not for medicinal or pharmaceuti¬ 
cal purposes. (Him v. State , 1 C. St. 16; 
Billirjheimer v. State. 32 id. 435; Maxw., Cr. 
Pro.. 477.) Applying these rules to thje inf or- 


the pork and returning in two minutes, land then 
running off with the bowl, must be fallen to be 
one continuing transaction; but T think that 
half an hour is too long a period to |admit of 
that construction. The taking of the lojaf there¬ 
fore is a distinct offense." '" (Rex v. BUrseye , 4 
C. & I\ 386.) | 

In A tub rose r. U. S. f 45 App. D. C. 112 (44 W. L. R. 
274), Mr. Justice Robb, speaking for the Court, said, 
p. 125: 


i 

‘‘While there is some authority for the prop¬ 
osition that evidence of other similar! offenses 
is admissible (Jackson r. State,, 76 Ga. 351) 

the decided weight of authority 0 to t ie effect 

* • 

that there must be some possible connection 
between the acts shown and the one on! account 
of which the defendant is being tried."" 

Robinson r. l\ S., 57 Apps. 143, held it wgs error 
on trial of a robbing indictment to permit evidence of 
witness that she took others to the house foij- prosti¬ 
tution and instruction limiting same did licit cause 

error and Court said: i 

i 

“That fact simply reflected upon thej defend¬ 
ant's character, which had not been j put in 
issue. 

The Court cited Ellis r. 1). C ., 45 Apps. 38o at 387 

and many other cases. 

* 

The case of Ellis v. U. S., 45 App. D. C. 1384 (44 
W. L. R. 754), was one in which Ellis was cbnvicted 
of indecent exposure. Over the objection and exception 
of the defendant a witness was allowed to testify that 
prior to and at the time of the occurrence in Question 
the defendant maintained improper relations with a 
certain woman in an adjoining apartment. The Court 
reversed the case and through Mr. Justice Ro)ib said, 
at p. 387 of the opinion: 


Applying that rule to the statute in this case, we 
find that Section 13 of that statute provides that 
all offenders thereof— 

shall be deemed guilty of a misdemeanor, 
and upon conviction thereof shall be pun¬ 
ished for each offense bv a fine of not less than 

& 

fiftv nor more than five hundred dollars, or 
by imprisonment in the District jail for a 
period of not less than ten nor more than 
ninetv days, or bv both such fine and im- 
prisonment. 

Immediately following are these words: 

It shall be the duty of the United States 

District Attorney for the District of Colum- 

* 

bia to prosecute all violations of the pro¬ 
visions of this Act. 

Practically all the witnesses for the Govern- 
ment were permitted, over the objection and excep¬ 
tion of the plaintiff in error, to testify that the 
plaintiff in prror had stated to patients that the 
ointment which he used had been imported by him 
at great expense from India. They were permit¬ 
ted also, over the objection and exception of the 
plaintiff in error, to testify that the effects of the 
treatment received by them from the plaintiff in 
error were harmful. This is assigned as error. 

Preliminary to a discussion of the legal admis- 

i 

sibility of the evidence referred to, it might be ob¬ 
served, as bearing on the question whether the 
error, if any, was prejudicial, that the witnesses for 
the plaintiff in error were permitted to testify to 


But is not a diagnosis of arthritis connected with 
the science of medicine ? And is an ointment which 

burns and scars one’s bodv and burns a sheet and 

J j 

nightdress (R. 12) as safe to the public in an 
untrained and unproved hand as in the hand of one 
who has met the qualifications which the \a^ has 
found necessary for the public safety ? What psteo- 
path, or chiropractor, or pediatrist, or dentijst, or 
what masseur, has the right to say to a patienjt that 
she has arthritis (R. 12), or that her trouble was 
caused by not having had children, and thjat he 
could cure her (R. 10), or to advise a patient finder 
treatment who reports herself in terrible paid that 
that indicates the germ has been killed, and; it is 
good for her condition (R. 11); and then to admin¬ 
ister to the patient an ointment of the harmful 
potentialities of the one used by the plaintiff in 
error? It is true, no doubt, as plaintiff in jerror 
states in his brief, that lie did far less than i$iggs 
did in North Carolina; but Biggs, although appar¬ 
ently a man of unusual industry and versatility, 
did not do the kind of things that plaintiff in error 
did, things which the Government contends consti¬ 
tute the practicing of medicine. 


In the case of People v. Alcutt, 117 App. Div. 
N. Y. 546, the Court said, at page 549: 


To confine the definition of the words 
“practice medicine” to the mere adnfinis- 
tration of drugs or the use of surgical in¬ 
struments would be to eliminate the ivery 


